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VERIFIED COMPLAINT FOR DECLARATORY
AND EMERGENCY INJUNCTIVE RELIEF

Plaintiffs Thomas Lambert; Michigan Open Carry, Inc.; Michigan Gun Owners; Michigan
Coalition for Responsible Gun Owners (collectively “Plaintiffs”), through counsel, bring this Complaint
for Declaratory and Emergency Injunctive Relief against Defendants Joycelyn Benson, in her official
capacity as Michigan Secretary of State; Dana Nessel, in her official capacity as Michigan Attorney
General; and, Col Joe Gasper, in his official capacity as Director of the Michigan State Police
(collectively, “Defendants™) and state as follows:

INTRODUCTION

1. Michigan has a comprehensive scheme of firearm regulation. There are restrictions on
the types of firearms that may be possessed; restrictions on where and under what conditions they may
be transported and possessed; and, restrictions on the people who may carry them. The interplay
between some statutes make openly-carried firearms the only available option for some of those wishing
to carry a firearm for self-protection. Michigan statutes permit the carry of firearms in locations that
serve as polling locations on Election Day.

2. Citing a concern that all Michigan citizens should freely exercise their fundamental right
to vote without fear of threats, intimidation or harassment, Defendant Secretary of State, Joycelyn Benson
issued a three-page public pronouncement on October 16, 2020, banning the possession of firearms
carried in certain ways and in certain locations on Election Day, November 3, 2020. (See Exhibit 1),
The effect of the pronouncement directly conflicts with Michigan’s statutory scheme; makes an
unsupported correlation between mere possession of a firearm and voter intimidation; and, is conjured
without any legal basis or authorization under Michigan law. The Secretary of State has identified her

pronouncement as a “regulation”.

1 See also at hitps://www.michigan.gov/documents/sos/BOE_Open_Carry_Polling_Place_Instructions_10_16_2020_705274_7.pdf



https://www.michigan.gov/documents/sos/BOE_Open_Carry_Polling_Place_Instructions_10_16_2020_705274_7.pdf

3. In a memorandum issued the same day as the Secretary of State’s pronouncement,
Defendant Attorney General Dana Nessel has signaled her intention to enforce what she identified as the
Secretary of State’s “directive”. (See EXHIBIT 2) In a The Detroit News article published October 19,
2020, the Director of Michigan Association of Chiefs of Police is quoted as saying that the open carry
ban at polling places is not based in law and that there’s nothing in the law that gives police the authority
to enforce the Secretary of State’s edict. But, the Wayne County Sheriff has come to the opposite
conclusion and says in the same article that people found to be in violation of the directive “will be
asked to leave” and “if you refuse to leave, then you will be arrested”. (See EXHIBIT 3)?

4, The Secretary of State’s pronouncement has created a Hobson’s choice for those wishing
to exercise both their 2" Amendment right to self-protection and their fundamental right to vote. Under
the pronouncement and associated threat of arrest, one must choose one right or the other, but not both.
If one wishes to vote, one must surrender their 2" Amendment and Mich. Const. 1963, Art. |, § 6 rights.
If one wishes to exercise the right of self-protection, one must surrender their right to vote. The
practical effect of the pronouncement is to disenfranchise 2" Amendment and Mich. Const. 1963, Art. I,
8§ 6-supporting voters.

S. Plaintiffs seek a judicial declaration that the Secretary of State’s pronouncement,
regulation, directive, or edict is an ultra vires act. Further, Plaintiffs seek a judicial declaration that the
Secretary of State’s pronouncement is in violation of Michigan law, an ultra vires act, and void.
Plaintiffs also seek injunctive relief with immediate consideration thereof.

6. Plaintiffs seek a preliminary injunction to prevent the Michigan Secretary of State, the

Michigan Attorney General, and the Director of the Michigan State Police, their employees and agents,

2 https://www.detroitnews.com/story/news/politics/2020/10/19/michigan-police-chiefs-leader-open-carry-ban-polls-not-based-law/3713235001/



https://www.detroitnews.com/story/news/politics/2020/10/19/michigan-police-chiefs-leader-open-carry-ban-polls-not-based-law/3713235001/

law enforcement officers and prosecutors from engaging in any acts to promote or enforce any ban on the
possession of firearms carried in any lawful manner on Election Day.
PARTIES

7. Plaintiff Thomas Lambert (hereafter “Lambert”) is a resident of the State of Michigan.
Lambert desires to openly carry a lawfully-possessed pistol in a holster at and near his polling place on
Election Day.

8. Plaintiff Michigan Open Carry, Inc. [hereinafter “MOC”] is a Michigan not-for-profit
advocacy organization created under the Nonprofit Corporation Act of 1982 that supports the lawful
carry of handguns. MOC provides written material for the use of its members, municipalities, and law
enforcement that outlines the laws associated with open carrying of handguns, and offers seminars on
the topic. MOC has a presence in Michigan, and represents the interests of its member(s) having an
actual case or controversy and interest in this matter and in preventing reoccurrence of the same issue as
raised in this complaint.

9. Plaintiff Michigan Gun Owners, Inc. [hereinafter “MGQO”] is a Michigan nonprofit
organization created under the Michigan Nonprofit Corporation Act (Act 162 of 1982). MGQO’s goals
include educating the public on safe responsible gun ownership and preserving and defending the right
to keep and bear arms as guaranteed by the Bill of Rights and Article I, section 6 of Michigan’s
Constitution. MGO has a presence in Michigan and represents the interests of its member(s) having a
case or controversy and interests in preventing reoccurrence.

10.  Plaintiff Michigan Coalition for Responsible Gun Owners. [hereinafter “MCRGO™] is a
Michigan nonprofit organization created under the Michigan Nonprofit Corporation Act (Act 162 of
1982). MCRGO’s goals include promoting the responsible, legal ownership and usage of firearms

through education and legislative action; seeking civil betterments and social improvements by



promoting sportsmanship and hunter safety education; and, protecting and defending the right of our
citizens to own, keep and bear arms as guaranteed by Article I, Section 6 of the Michigan Constitution
and the Second amendment to the U.S. Constitution. MCRGO has a presence in Michigan and
represents the interests of its member(s) having a case or controversy and interests in preventing
reoccurrence.

11. Defendant Joycelyn Benson is the Secretary of State of the State of Michigan, an office
created under Mich. Const. 1963 Art. V, § 3. Plaintiffs sue her in her official capacity only.

12. Defendant Dana Nessel is the Attorney General of the State of Michigan, an office
created under Mich. Const. 1963 Art. V, § 3. Plaintiffs sue her in her official capacity only.

13. Defendant Col. Joe Gasper is the Director of the Michigan State Police. Plaintiffs sue
him in his official capacity only.

JURISDICTION

14. MCL 600.6419 establishes exclusive jurisdiction over statutory and constitutional claims
for equitable relief in the Court of Claims.

15. Plaintiffs’ claims arise out of the rights granted under Mich. Const. 1963, Art. I, § 6, and
MCL 24.201 et.seq.

16.  Although this Complaint involves claims and issues surrounding Election Day on
November 3, 2020, it also arises out of claims and issues that are of public significance and are likely to
recur in the future and yet evade judicial review.

17.  This Court has jurisdiction pursuant to MCR 2.605(A).

18.  Anactual and justiciable controversy exists between the parties.

19. A present adjudication of the controversy is necessary to guide the Plaintiffs’ future

conduct and preserve legal rights.



20. Declaratory relief will avoid a multiplicity of actions at law and will avoid potential

conflicts between the parties.
FACTS

21.  Plaintiffs in this case include individuals and firearm rights organizations that represent
many thousands of members who choose to openly carry firearms into polling places on Election Day as
a means of pronouncing their viewpoint on the Second Amendment. Indeed, Plaintiff Michigan Open
Carry, Inc. was incorporated with a stated mission to educate the public and all law enforcement agencies
on the right to open carry a firearm and to promote its practice.® This was not a popular viewpoint in this
state when Michigan Open Carry, Inc. was incorporated in 2009. It is also a common practice for open
carriers to vote and affix an “I Voted” sticker on their holster at the polling place. The open carrier then
takes a picture of their stickered holstered pistol and posts the pictures on social media as a form of
political expression and viewpoint-based speech. (See Exhibit 4)*

22. On October 16, 2020, seventeen days before the general election, Michigan’s Secretary of
State, Joycelyn Benson, issued a three-page public pronouncement titled “Open Carry of Firearms at
Polling Places on Election Day Prohibited” (Exhibit 1). The pronouncement declares ipse dixit, that
“[t]he presence of firearms at the polling place, clerk’s office(s), or absent voter counting board may
cause disruption, fear, or intimidation for voters, election workers, and others present”s and that “[t]he
open carry of a firearm is prohibited in a polling place, in any hallway used by voters to enter or exit, or
within 100 feet of any entrance to a building in which a polling place is located”. Also banned are
firearms in clerk’s offices, spaces occupied by voter counting boards and hallways used to gain entry to

polls. The pronouncement orders “[e]lection inspectors must post signage providing notice of this

3 https://miopencarry.org/about

4 Also see https://www.facebook.com/groups/MichiganOpenCarry/permalink/2028110873893519/;
https://www.facebook.com/MichiganOpenCarry/posts/10156271059711234;
https://www.facebook.com/MichiganOpenCarry/posts/10153506407146234; and,
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https://www.facebook.com/groups/MichiganOpenCarry/permalink/2028110873893519/
https://www.facebook.com/MichiganOpenCarry/posts/10156271059711234
https://www.facebook.com/MichiganOpenCarry/posts/10153506407146234

regulation inside the room containing the polling place and at the building entrance. Notice may also be
posted at 100 feet at the discretion of the local clerk.”®

23. Defendant Attorney General Dana Nessel has pledged to support enforcement of the
firearm ban and contemporaneously issued a memorandum to the Michigan State Police, Michigan
Association of Police Chiefs, Michigan Sheriffs Association and Prosecuting Attorneys Association of
Michigan acknowledging that “[t]he Secretary of State has issued a directive under the authority granted
her by MCL 168.21 and MCL 168.31, that prohibits the open carry of firearms inside a polling location, a
clerk’s office, or an absent voter counting board, or within 100 feet of a polling location, a clerk’s office,
or an absent voter counting board.” (See Exhibit 3)

24.  The office of the Secretary of State is a constitutionally created elected office within the
executive branch of state government.

25.  Nowhere within Michigan’s constitution is the office of the Secretary of State empowered
to issue directives regarding the time, place or manner of elections. Indeed, those powers are specifically
limited to the Legislature as specified in Mich. Const. Art. 11, § 4(2).

COUNT |

ULTRA VIRES ACT

26.  Plaintiffs incorporate the preceding paragraphs by reference.
27.  The office of the Secretary of State is a constitutionally created elected office within the

executive branch of state government?

https://www.facebook.com/MichiganOpenCarry/posts/10152888447136234 as exemplars
5> The pronouncement references no support for these suppositions.
& Note that the Secretary of State, herself, has identified the firearm prohibition as a “regulation”.

7 Mich. Const. Art. V, 83
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28. Michigan law provides, “The secretary of state shall be the chief election officer of the
state and shall have supervisory control over local election officials in the performance of their duties
under the provisions of this act.” 8

29.  The Secretary of State’s duties as to elections are explained MCL §168.31.

30.  Michigan law requires that the Secretary of State “issue instructions and promulgate rules
pursuant to the Administrative Procedures Act of 1969 (“APA”), 1969 PA 306, MCL 24.201 to 24.328,
for the conduct of elections and registrations in accordance with the laws of this state.”®

31. Unless exempted, the APA applies to any “Agency” of the state.

32.  This includes a state department, bureau, division, section, board, commission, trustee,
authority or officer, created by the constitution, statute, or agency action.°

33.  The Secretary of State is not exempted from compliance with the APA.

34. Under the APA, “Rule” “means an agency regulation, statement, standard, policy, ruling,
or instruction of general applicability that implements or applies law enforced or administered by the
agency, or that prescribes the organization, procedure, or practice of the agency, including the
amendment, suspension, or rescission of the law enforced or administered by the agency.”!!

35.  Anagency shall not proceed with the processing of a rule outlined in this chapter unless
the Office of Regulatory Reinvention (“ORR”) has approved the request for rule-making.

36.  The ORR is not required to approve a request for rule-making and shall do so only after it

has indicated in its response to the request for rule-making submitted by an agency that there are

appropriate and necessary policy and legal bases for approving the request for rule-making.'2

8 MCL §168.21

9 MCL §168.31(1)(a)
10 MCL §24.203(2)
11 MCL §24.207

12 MCL §24.239(3)



37.  Anagency must publish a notice of public hearing on any proposed rule and may not do
so until submitting a proposed rule to the committee and receiving a grant of approval by the committee.

38.  That committee must then deliver a copy of the proposed rule to members of the standing
committees of the senate and house of representatives that deal with the subject matter of the proposed
rule.®

39.  Before the adoption of a rule, an agency, or the office, shall give notice of a public hearing
and offer a person an opportunity to present data, views, questions, and arguments.

40.  The notice must be given within the time prescribed by any applicable statute, or if none,
in the manner prescribed in section 42 of the APA .14

41. If the Rule was adopted under emergency provisions of the APA, the Secretary of State
did not comply with the filing requirements, the notice requirements, or the requirement for the
governor’s certificate concurring in the finding of emergency.

42.  The issuance of the Secretary of State’s October 16" pronouncement failed to comply
with any of the statutory requirements of the APA.

43.  The Secretary’s pronouncement is not law and is an ultra vires act.

44.  The Secretary’s pronouncement does not override existing Michigan law.

45. The APA provides that the court “shall hold unlawful and set aside a decision or order of
an agency if substantial rights of the petitioner have been prejudiced because the decision or order is any
of the following: (a) in violation of the constitution or a statute. (b) in excess of the statutory authority or
jurisdiction of the agency. (c) made upon unlawful procedure resulting in material prejudice to a party.

(d) not supported by competent, material and substantial evidence on the whole record. () arbitrary,

13 MCL §24.239a. Notably, this statute requires the executive branch to involve the legislature in the rule-making process.
14 MCL §24.241



capricious or clearly an abuse or unwarranted exercise of discretion. (f) affected by other substantial and
material error of law.”*

46. For the reasons herein, the pronouncement is an ultra vires act and void.

47.  Even if void, the effect of the pronouncement has a chilling effect on the fundamental
rights of open carriers and invites the court’s intervention.

48. If not void for lack of authority, the regulation or directive is a “Rule” under Michigan’s
APA.

49.  The Rule is issued without regard to any of the requirements of the APA and is, thus, void.

WHEREFORE, Plaintiffs respectfully request that this honorable court enter judgment in favor
of Plaintiffs, issue an order declaring the October 16, 2020 pronouncement of Michigan’s Secretary of
State, and any similar edict, regulation, directive and/or pronouncement void as a matter of law.
Plaintiffs also respectfully request that this honorable court to grant expedited relief and hearing on
Plaintiffs’ request for the issuance of a preliminary injunction ordering the Michigan Secretary of State,
the Michigan Attorney General, and the Director of the Michigan State Police, their employees and
agents, law enforcement officers and prosecutors from engaging in any acts to promote or enforce any
ban on the lawful possession and carry of firearms carried on Election Day. Plaintiffs also respectfully

request such other relief as may be proper including such costs and fees authorized by law.

15 MCL §24.306(1)
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COUNT N

CONSTITUTIONAL VIOLATION OF MICHIGAN’S SEPARATION OF POWERS

50.  Plaintiffs incorporate the preceding paragraphs by reference.

51.  Michigan’s constitution places all powers to regulate the time, place and manner of an
election, to preserve the purity of the election, or to guard against abuses of the elective franchise solely
within the legislative branch.

52. MCL §168.678 states that: “Each board of election inspectors shall possess full authority
to maintain peace, regularity and order at its polling place, and to enforce obedience to their lawful
commands during any election.”

53.  Asrelied upon by the Secretary of State:

i.  This statute contains no limitation on such a power to “maintain peace”.

ii. Adoption of regulations of the type here challenged can be unilaterally exercised in
perpetuity for every election until she decides a new or different regulation is
required or desired.

iii. Not even the words “reasonable” or “necessary,” are present though neither of
which could supply genuine guidance to the SOS as to how to exercise the
delegated authority nor constrained her actions in any meaningful manner.

Iv. SOS’s powers are of indefinite duration, and no standards govern the SOS’s
exercise of powers.

54.  Accordingly, MCL 8168.678 constituted an unlawful delegation of legislative power to
the executive and was unconstitutional under Mich. Const. 1963, art 3, § 2, which prohibits exercise of

the legislative power by the executive branch.

11



WHEREFORE, Plaintiffs respectfully request that this honorable court enter judgment in favor
of Plaintiffs, issue an order declaring the October 16, 2020 pronouncement of Michigan’s Secretary of
State, and any similar edicts, regulation, directive and/or pronouncement void as a matter of law.
Plaintiffs also respectfully request that this honorable court to grant expedited relief and hearing on
Plaintiffs’ request for the issuance of a preliminary injunction ordering the Michigan Secretary of State,
the Michigan Attorney General, and the Director of the Michigan State Police, their employees and
agents, law enforcement officers and prosecutors from engaging in any acts to promote or enforce any
ban on the lawful possession and carry of firearms carried on Election Day. Plaintiffs also respectfully
request such other relief as may be proper including such costs and fees authorized by law.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs request:

1) That this Court grant Plaintiffs’ request for an emergency hearing on their request for a
Preliminary Injunction; and, issue a Preliminary and Permanent Injunction restraining and
enjoining Defendants, their agents, servants and employees, representatives and those people in
active concert or participation with them, directly or indirectly, from engaging in any acts to
promote or enforce any ban on the lawful possession and carry of firearms carried on Election
Day.

(2 That this Court issue its judgment declaring that the Secretary of State’s pronouncement, edict,
regulation and/or directive is void as a matter of law and without lawful authorization.

3) That after trial in this action, a permanent injunction be issued to the same effect as the
preliminary injunction requested above;

4) That Plaintiffs be granted as relief money damages, including exemplary and/or punitive
damages, lost profits, all other appropriate damages, as well as all interest, costs, and
disbursements of this action, including reasonable attorneys’ fees and such other relief as this
Court may deem just and proper.

12



VERIFICATION

“I declare under the penalties of perjury that this Verified Complaint for Declaratory and

Emergency Injunctive Relief has been examined by me and that its contents are true to the best of my

information, knowledge and belief.”

/s/ Dean G. Greenblatt

/sl

Dated: October 22, 2020

Respectfully submitted,

DEAN G. GREENBLATT, PLC

/s/ Dean G. Greenblatt (P54139)
(P4190 Telegraph Road, Suite 3500
Bloomfield Hills, Ml 48302

(248) 644-7520

dgg@mnsi.net

Attorney for Plaintiffs Lambert
and, Michigan Open Carry, Inc.

LAW OFFICE OF TERRY L. JOHNSON
PLLC

/sl Terry L. Johnson (P70773)

Co-counsel for Michigan Open Carry, Inc.
terryljohnson00@gmail.com

613 Abbott Street, Suite 100

Detroit, M| 48226-1348

(313) 421-6193
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Attorney for Plaintiff Michigan Gun Owners,
Inc.
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STATE OF MICHIGAN
JOCELYN BENSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LANSING

October 16, 2020
Open Carry of Firearms at Polling Places on Election Day Prohibited

In Michigan, an individual’s ability to carry a firearm depends on several factors, such as
whether he or she is licensed to carry a concealed weapon or is exempt from licensure; the
location; whether the weapon is concealed or openly carried; and other circumstances.

The presence of firearms at the polling place, clerk’s office(s), or absent voter counting board
may cause disruption, fear, or intimidation for voters, election workers, and others present.
Absent clear standards, there is potential for confusion and uneven application of legal
requirements for Michigan’s 1,600 election officials, 30,000 election inspectors, 8 million
registered voters, and thousands of challengers and poll watchers on Election Day.

As Michigan’s chief election officer with supervisory control over local election officials in
the performance of their duties, the Secretary of State issues the following directions to
clarify that the open carry of firearms on Election Day in polling places, clerk’s office(s),
and absent voter counting boards is prohibited; to provide additional guidance to election
workers if they encounter individuals with firearms at or near polling places, and to secure the
full and free exercise of the right to vote. The Secretary of State is coordinating with the
Attorney General and state and local law enforcement to ensure uniform enforcement of these
requirements.

Within 100 feet of a polling place, clerk’s office(s), or absent voter counting board

e The open carry of a firearm is prohibited in a polling place, in any hallway used by
voters to enter or exit, or within 100 feet of any entrance to a building in which a
polling place is located. A person may leave a firearm inside a vehicle parked within 100
feet of the building when visiting these locations if otherwise permitted by law to possess
the firearm within the vehicle.

e Concealed carry of a firearm is prohibited in any building that already prohibits
concealed carry unless an individual is authorized by the building to do so.

e Election inspectors should contact law enforcement immediately if these prohibitions are
violated. The prohibition on open carry does not apply to law enforcement officers acting
in the course of their duties.

Outside 100 feet of a polling place, clerk’s office(s), or absent voter counting board

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 1ST FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 48918
Michigan.gov/Elections ¢ 517-335-3234



e Outside of 100 feet of a polling place, if any person is acting in a way that would tend to
intimidate, hinder or impede voters on the way to the polls, election inspectors should
immediately contact law enforcement.

Signage and Contacting Law Enforcement

e Election inspectors must post signage providing notice of this regulation inside the room
containing the polling place and at the building entrance. Notice may also be posted at
100 feet at the discretion of the local clerk.

e Clerks should contact local police departments and county sheriffs in advance of election
day to establish points of contact for enforcing this or any other election day regulations.



Required signage:

NOTICE

THE OPEN CARRYING OF A FIREARM IS PROHIBITED IN A POLLING PLACE,
INSIDE ANY HALLWAY USED BY VOTERS TO ENTER OR EXIT A POLLING
PLACE, AND WITHIN 100 FEET OF AN ENTRANCE TO A BUILDING CONTAINING
A POLLING PLACE ON ELECTION DAY. OUTSIDE OF 100 FEET, NO PERSON
CAN ACT IN AWAY THAT WOULD TEND TO INTIMIDATE, HINDER OR IMPEDE
VOTERS ON THEIR WAY TO THE POLLING PLACE. THESE PROHIBITIONS
ALSO APPLY TO AN ELECTION CLERK’S OFFICE OR ABSENT VOTER
COUNTING BOARD ON ELECTION DAY.
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TO:

FROM:

Re:

STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

DANA NESSEL
ATTORNEY GENERAL

MEMORANDUM

October 16, 2020

Michigan State Police

Michigan Association of Police Chiefs
Michigan Sheriffs Association

Prosecuting Attorneys Association of Michigan

Danielle Hagaman-Clark
Acting Chief of the Criminal Trials and Appeals Division

Election Day (Security & Integrity Guidance)

As November 3, 2020 — Election Day — quickly approaches, we wanted to take this
opportunity to thank you for your commitment to helping safeguard our elections
process and for helping to ensure that every eligible voter has the opportunity to
exercise their right to vote in a safe manner. Regardless of where voters cast their
ballots, all law enforcement agencies are committed to ensuring,

e that everyone who is eligible to vote, has the ability to cast their vote and have
it be counted.

e that those who choose to appear in person to cast their ballots can do so free
from intimidation and harassment.

e that those who are observing the polls do so in accordance with the law; and

e that all participants and observants abide by the laws of this state during the
election process.

We anticipate that in the run up to the election — and on Election Day —there may
be questions about our election laws. Accordingly, we have prepared legal guidance
to try to help with some of the issues that you may encounter. In addition, the
Department of Attorney General will have a phone line staffed by prosecutors on
Election Day, exclusively for use by law enforcement agencies. Should you have a
question or concern, please feel free to call our office at 313-456-0180. This
number is for law enforcement purposes only related to Election Day concerns. We
will make sure that an attorney is available to assist you.



As an initial matter, it’s important to note that, under MCL 168.940 and 168.941,
county prosecutors and law enforcement agencies have a duty to investigate alleged
criminal violations of Michigan election law, and in appropriate cases, pursue
appropriate enforcement action. These statutes read as follows:

“It is hereby made the duty of any police, sheriff or peace officer, present and
having knowledge of any violation of any of the provisions of this act, to

forthwith institute criminal proceedings for the punishment of such offender.”
(MCL168.941)

“It 1s hereby made the duty of every prosecuting attorney, whenever he shall
receive credible information than any such offense has been committed, to
cause the same to be prosecuted.” (MCL 168.940)

You should also be aware that, pursuant to MCL 168.678, each board of election
inspectors “shall possess full authority to maintain peace, regularity and order at its
polling place, and to enforce obedience to their lawful commands during any election.”
Election inspectors are instructed to contact law enforcement, as appropriate, to ensure
there is no disruption in voting. If you are called, you can assume that it is because the
election inspector has run out of other options to maintain order and law enforcement
intervention is necessary.

BODY WORN CAMERAS

Many law enforcement agencies are equipped with body worn cameras (BWC).
Every agency that employs the use of these devices has adopted policies for when
the camera should be turned off and when it should be recording. Because MCL
168.579 and MCL 168.738 regulate showing a voted ballot to other individuals,
there are some restrictions on the use of camera and video in polling places.
However, law enforcement should abide by the policies their offices have adopted
with regard to BWC and care should be taken not to intentionally record a voter
who is casting his or her ballot.

FIREARMS & VOTER INTIMIDATION

The Secretary of State has issued a directive under the authority granted her by
MCL 168.21 and MCL 168.31, that prohibits the open carry of firearms inside a
polling location, a clerk’s office, or an absent voter counting board, or within 100
feet of a polling location, a clerk’s office, or an absent voter counting board, with the
exception of law enforcement officers. The laws related to carrying concealed still
apply. Because there are certain public places that are often used as polling
locations where carrying concealed is not allowed, law enforcement should be
familiar with those locations. MCL 28.4250 prohibits the carrying of concealed
weapons on or in the following premises: A school or school property; a public or
private child care center or day care center, public or private child caring
Institution, or public or private child placing agency; a sports arena or stadium; any
property or facility owned or operated by a church, synagogue, mosque, temple, or
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other place of worship; an entertainment facility with a seating capacity of 2,500 or
more individuals; a hospital; or a dormitory or classroom of a community college,
college, or university. It should be noted that a CPL holder can receive express
permission from the church to carry concealed on church property.

If a person openly carries a firearm outside the 100-foot buffer zone, there are still
potential crimes that could be committed. For example, voter intimidation is a crime
even beyond the 100-foot buffer zone, irrespective of what activity the armed person
purports to be engaging in. When deciding whether a person should be arrested for
a firearms offense, you should consider the following:

o Have you received notification that voters are afraid to enter the
polling location because of the presence of armed individual(s)?

o Have you received notification from the precinct inspectors! that they
are concerned with the presence of armed individual(s)?

o Have you tried to educate the individual by explaining that his or her
behavior is intimidating some voters into forgoing their right to vote
because they are afraid and that is a crime under Michigan law (e.g.
MCL 168.932(a) which makes it a felony to “deter” or “interrupt” an
elector from voting)?

o What actions are being taken or what statements are being made by
the individual to indicate a specific intent to harass or intimidate?

o Is the individual from the area and what does he or she say their
purpose is for standing outside the polls armed with a gun?

Scenario Law Enforcement Likely to Encounter

Law enforcement is called to the polling location by either a voter attempting to
enter the polling place or by a precinct inspector who reports that a group of armed
individuals are outside the polling location causing voters to leave without casting a
ballot because they are afraid or intimidated.

MCL 168.932(a), makes it a felony for: “[a] person shall not attempt, by
means of bribery, menace, or other corrupt means or device, either directly or
indirectly, to influence an elector in giving his or her vote, or to deter the
elector from, or interrupt the elector in giving his or her vote at any election

1 MCL 168.678 provides a board of election inspectors with “full authority to
maintain peace, regularity and order at its polling place and to enforce obedience to
their lawful commands during any primary or election and during the canvass of
votes after the poll is closed.”



held in this state.” It is a crime for a person to menace a voter at or near a
polling place with the intent to influence their vote or deter them from voting.

To determine if an individual is attempting to influence a voter you should consider
if the person is voting himself or if they are standing for an extended period of time
at or near a polling place openly carrying a firearm. Officers should utilize their
discretion to determine if such circumstances exist that might implicate MCL
168.932(a) and, only utilize his or her arrest power as a last resort.

The decision to arrest should only be made after a careful analysis of the facts
known to the officer. Every attempt at education and deterrence should be utilized
first, with arrest as the last available option. Our office is available for consultation
should you encounter this type of situation.

It is worth noting that under federal law 18 U.S.C. § 592, it is illegal to order, keep,
or have under one’s control any troops or armed men at any polling place in a
general or special election, if one is a civil or military officer or employee of the
United States government.
Groups of Armed Individuals Outside 100 foot Zone
Special consideration should be given to groups of armed individuals who are
outside the 100-foot safety barrier. When deciding if the group is acting in an
intimidating fashion you should consider the following:
o The number of people grouped together
o The amount of coordination between members of the group — are they
wearing clothing that identifies them? Are they positioning themselves
with any coordinated effort?
o How are they dressed? Are they in “full kit?”
o Are they yelling, screaming or being loud?
o How are they holding their weapons?
o How close to the 100 foot zone are they positioned?

o What is the size, caliber, appearance of the weapon?

ELECTIONEERING

Michigan law prohibits a person from posting, displaying, or distributing inside a
polling place or any hallway used by voters to enter or exit a polling place, or within
100 feet of an entrance to a building in which a polling place is located, “any
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material that directly or indirectly makes reference to an election, a candidate, or a
ballot question.” Note, while this restriction applies to candidates and ballot
proposals appearing on the ballot at this election, it does not apply to official
election materials that are required by law to be posted, displayed, or distributed in
a polling place on Election Day.

To determine if a person or groups of people are violating the law as it relates to the
100 feet rule it may be helpful to think about the following:

The following activities are prohibited:
o Displaying “pro and con” information or “vote for/against” materials

regarding the candidates or proposals that appear on the ballot. This
does not include school gear that does not say “vote for/against.”

o Approaching voters to verbally encourage them to vote for or against
any person or question on the ballot.

o Distributing any type of campaign literature or write-in stickers.
o Displaying campaign signs, posters, or bumper stickers.
o Collecting petition signatures.

o Requesting donations, selling tickets or engaging in similar activities.
o Vehicles with campaign signs or bumper stickers must be parked at
least 100 feet from any entrance to the building in which the polling

place is located.

Scenario Law Enforcement Likely to Encounter

A group of people are standing outside of the polling location, voicing support for or
against a candidate or proposal as voters approach the polling location or clerk’s
office, the group may also be dressed in clothing that supports a candidate for office.
They must be at least 100 feet from the entrance of the polling location or clerk’s
office. If they are not at least 100 feet from the polling location, they are
committing a crime. You should consider their behavior in light of the following
criminal statutes:

MCL 168.744(1) makes it a misdemeanor for any person “in a polling room,
In a compartment connected to a polling room, or within 100 feet from any
entrance to a building in which a polling place is located shall [to] persuade
or endeavor to persuade a person to vote for or against any particular
candidate or party ticket or for or against any ballot question that is being
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voted on at the election. A person shall not place or distribute stickers, other
than stickers provided by the election officials pursuant to law” in the same
areas.

MCL 168.744(3) makes is a misdemeanor for a person, on election day, to
“post, display, or distribute in a polling place, in any hallway used by voters
to enter or exit a polling place, or within 100 feet of an entrance to a building
in which a polling place is located any material that directly or indirectly
makes reference to an election, a candidate, or a ballot question.”

MCL 168.931(1)(k) makes it a misdemeanor for a person to solicit votes in a
polling place or within 100 feet of polling place on election day.

MCL 168.932(a) makes it a felony for a person to attempt, by means of
bribery, menace, or other corrupt means or device, either directly or
indirectly, to influence an elector in giving his or her vote, or to deter the
elector from, or interrupt the elector in giving his or her vote at any election
held in this state.

VOTER INTIMIDATION WITHOUT WEAPONS

Voter intimidation can occur without the presence or use of a weapon. For instance,
threatening violence to a voter if he or she votes may rise to the level of
Iintimidation. Some other ways it is illegal to intimidate or coerce a voter are the
following:

MCL 168.932(a) makes it a felony for a person to “attempt, by means of
bribery, menace, or other corrupt means or device, either directly or
indirectly, to influence an elector in giving his or her vote, or to deter the
elector from, or interrupt the elector in giving his or her vote at any election
held in this state.”

Every situation must be evaluated in terms of the impact the behavior is having on
the voter but the statute criminalizes the defendant’s behavior. All of the facts and
circumstances are relevant to a determination of the defendant’s intent.

COVID-19 RELATED HEALTH QUESTIONS

Michigan Department of Health & Human Services Emergency Order Under MCL
333.2253 — Gathering Prohibition and Mask Order

(d) Gatherings are permitted for the following purposes notwithstanding the
requirements of subsection (1)(c): (1) Voting or election-related activities at
polling places



Masks are not required to be worn in a polling location. However, a poll worker
may ask a voter to temporarily remove his or her mask in orderto verify the voter’s
identity if they’re using a picture ID.

Scenario Law Enforcement Likely to Encounter

A person complains that other voters are not wearing masks and feels like they
can’t vote safely because of the unmasked individuals. The MDHHS order that
requires masks be worn in public spaces specifically excludes polling places. So,
while the voter may be upset, the law does not require that a voter wear a mask in
order to vote.

POLL WATCHERS AND CHALLENGERS: DISRUPTIONS AT THE POLLS

Elections are an open and transparent process that may be observed by any
Iinterested person.

Election challengers may be appointed by political parties and qualified interest
groups to observe the election process. A person who wishes to observe but is not a
qualified election challenger is commonly called a poll watcher. Election challengers
and poll watchers play an important role in verifying that the election is conducted
openly and fairly. They are allowed into polling locations to ensure that the election
1s conducted openly and fairly. However, the right to be present or to challenge
voters is not absolute. They have the right to be present and to view aspects of the
voting process. They do not have the right to act disorderly. If a precinct inspector
has asked the challenger or the watcher to leave and they refuse to do so, the
inspector is instructed to call law enforcement.

You should know that if a clerk or aninspector has contacted law enforcement it is
only because the person has become extremely disruptive. Clerks and inspectors are
instructed to first warn the person that he or she will be ejected from the polls if
problems persist. If problems continue, eject the person from the polling place.
Specifically, behavior such as drinking of alcoholic beverages or disorderly conduct,
as well as threatening or intimidating a challenger while performing an activity
allowed under subsection are not allowed. In addition, a challenger shall not
threaten or intimidate an elector while the elector is entering the polling place,
applying to vote, entering the voting compartment, voting, or leaving the polling
place.An election official or precinct board that prevents a challenger from being
present in the polls or refuses to provide a challenger with any conveniences needed
for the performance of his or her duties is subject to penalty.

Here is some guidance on deciding whether a challenger is acting in an appropriate
way.



Challenges must not be based on an “impression” that the voter is ineligible
due to his or her manner of dress; inability to read or write English; the
voter’s perceived race, ethnic background, physical or mental disability,
support for or opposition to a candidate or political party; or the voter’s need
for assistance with the voting process. A challenger cannot challenge a voter’s
right to vote unless the challenger has “good reason to believe” that the voter
1s not eligible to vote in the precinct.

A voter cannot be challenged simply because he or she does not have or is not
1n possession of acceptable picture ID, as long as the voter signs the Affidavit
of Voter Not in Possession of Picture ID. However, a voter who is unable to
show picture identification can be challenged if a challenger has good reason
to believe that the person is not qualified to vote in the precinct, independent
of the voter’s inability to provide acceptable picture ID.

Scenario Law Enforcement Likely to Encounter

A poll challenger sees a person of Hispanic ethnicity and “challenges” their right to
vote as a qualified elector. The challenger is unable to articulate “good cause” for
this belief because all they point to as evidence of the voter’s status is the
appearance of the voter. This i1s not a “good reason to believe” the voter is not
legally registered. Challenges must not be based on an “impression” that the voter
may be ineligible due to his or her manner of dress; inability to read or write
English; the voter’s perceived race, ethnic background, physical or mental disability,
or support for or opposition to a candidate or political party; or the voter’s need for
assistance with the voting process. When the precinct chairperson attempts to
remove the challenger because the challenge has been deemed inappropriate, the
challenger might refuse to leave the premises. If the challenger refuses to leave,
they are committing the offense of trespass in the officer’s presence and law
enforcement has the right to arrest the challenger. In addition, they may also arrest
for a violation of:

MCL 750.170 Disturbing the Peace — Jane Doe did make a disturbance at an
election place located in the county. Penalty is a 90- day misdemeanor and/or
$500.00 — arrest warranted if it committed in the officer’s presence.

MCL 168.727(2) makes it a misdemeanor for a person to “challenge[ ] a
qualified and registered elector of a voting precinct for the purpose of
annoying or delaying voters[.]”

On the opposite side, if a voter is challenged for good cause that they are not a
qualified voter and they are attempting to vote illegally, they can be arrested by law
enforcement for the following:



MCL 168.499(1) makes it a misdemeanor for a person “in answer to a
question or in the registration application, [to] make[ | a material statement
that is falsel[.]”

MCL 168.519 makes it a misdemeanor for “[a]n individual [to] register as an
elector if he or she knows or has good reason to believe that he or she is not a
resident and qualified.”

MCL 750.170 Disturbing the Peace — The person did make a disturbance at
an election place located in the county. Penalty is a 90- day misdemeanor
and/or $500.00 (offense must be committed in the officer’s presence for
arrest.)

When deciding if a poll watcher or challenger is acting disorderly it might help to
think about the following things:

o A challenger can be expelled from the precinct for unnecessarily
obstructing or delaying the work of the election inspectors.

o Or for touching ballots, election materials or voting equipment;
o Or for campaigning;
o Or acting in a disorderly manner.

A challenger is prohibited from threatening or intimidating voters entering the
polling place, applying to vote, entering a voting station, voting, or leaving the
polling place. Challengers are not authorized to approach voters or talk
directly to voters for any reason. Challengers and poll watchers are
prohibited from taking photos or recording in the polling place during the
hours the polls are open for voting. (Note, however, that challengers and poll
watchers may use other applications on mobile devices if not disruptive or
intrusive.)

Other disruptions may occur around the use of cell phones at the polls.

Persons shall not use video cameras, cell phone cameras or video recording,
cameras, television or recording equipment in the polling place, except that
broadcast stations and credentialed media may be permitted to briefly film
from public area. Personnel working for broadcast stations or media shall not
set up cameras in the polling place.

Persons shall not use cell phones once they have entered voting station.
Cellphones may be used in the polling place by voters (while waiting in line),
challengers and poll watchers as long as they are not disruptive to the voting
process.



ABSENT VOTER APPLICATIONS AND BALLOTS:; VOTING TWICE

There are many laws around absentee voting, voting twice and ballots. Here is an
overview of some of the crimes related to these issues:

Absent voter ballot applications:

MCL 168.759(8) makes it a misdemeanor for an unauthorized person who
both distributes absentee ballot applications to voters and returns those
absentee ballot applications to a clerk or assistant of the clerk.

MCL 168.932€ makes it a felony for a person who is not involved in the
counting of ballots as provided by law who has possession of an absentee
ballot which was mailed or delivered to another person is guilty of a felony if
he or she 1) opens the envelope containing the ballot 2) makes any marks on
the ballot 3) alters the ballot in any way or 4) substitutes another ballot for
the absentee ballot in his or her possession.

MCL 168.931(1)(b)(iv), 931(1)(n) makes it a misdemeanor for a person,
other than an authorized election official, who gives, lends or promises any
valuable consideration to or for a person to induce that person to both
distribute absentee ballot applications and receive signed absentee ballot
applications from voters for delivery to the clerk.

Voter qualifications

MCL 168.945 makes it a misdemeanor for person who induces or attempts to
induce another to apply to vote as an absent voter knowing the person is not
qualified to do so is.

Absent voter ballots
MCL 168.932(f) makes it a felony for an unauthorized person who returns,

solicits to return or agrees to return an absentee ballot.

MCL 168.761(5) makes it a felony for a person who assists an absentee voter
who falsifies the statement which must be signed by such assistants.

A person who votes at an election both in person and by means of an absent
voter ballot or a person who attempts to vote both in person and by means of
an absent voter ballot 1s guilty of a felony. (MCL 168.769(4))

Voting twice
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MCL 168.932e makes it a 4-year felony to for a person to offer to vote or
attempt to vote more than once as at the same election.

OTHER CRIMES TO CONSIDER

Should a voter, challenger, poll watcher, or other person appear at the polling
location drunk, crowd people unnecessarily or cause a disturbance that interferes
with a person’s constitutional right to vote, you should consider the following
crimes:

MCL 750.167 (disorderly conduct — public intoxication, loitering, crowding
people unnecessarily) (1) A person is a disorderly person if the person is any
of the following: (e) A person who is intoxicated in a public place and who is
either endangering directly the safety of another person or of property or is
acting in a manner that causes a public disturbance. (/) A person who is
found jostling or roughly crowding people unnecessarily in a public place.

MCL 750.170 (disturbing the peace) makes it a 90-day misdemeanor to make
a disturbance in a building, located at an election place.

MCL 750.81d makes it an offense to resist or obstruct a lawful order of police
officer

MCL 750.234E makes it a misdemeanor to willfully and knowingly brandish
a firearm in public.

MCL 750.82 makes it a felony to assault someone with a dangerous

weapon with the specific intent to injure or to place the victim in reasonable
apprehension of an immediate battery. This does NOT require an offender to
point a weapon at the victim.

MCL 750.81a makes it a misdemeanor to cause an aggravated injury to a
person while assaulting them.

MCL 750.81 makes it a misdemeanor to assault or assault and batter
someone.

MCL 750.552 makes it a 30-day misdemeanor to trespass on the property of
another.

Law enforcement officers are provided great discretion in their interactions with
citizens of their jurisdictions. In some cases, a brief conversation will be enough to
ensure compliance with the laws of this State. In other cases, removing someone
from the property will suffice. It is our hope that no one will behave in such a
manner that warrants an arrest. However, if an arrest becomes necessary please
remember the times when a warrant is NOT required for an arrest:
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M.C.L.A. 764.15 provides a peace officer, without a warrant, may arrest a
person in any of the following situations:

(a) A felony, misdemeanor, or ordinance violation is committed in the peace
officer's presence.

(b) The person has committed a felony although not in the peace

officer's presence.

(c) A felony in fact has been committed and the peace officer has reasonable
cause to believe the person committed it.

(d) The peace officer has reasonable cause to believe

a misdemeanor punishable by imprisonment for more than 92 days or a
felony has been committed and reasonable cause to believe the

person committed it.

Please know that the Department of Attorney General stands ready to answer your
legal questions as they pertain to election day issues. We know that the laws are
nuanced, and that education is usually the first line of action in working with the
public. We can be reached at 313-456-0180. Together we will ensure that

everyone 1s free from intimidation and harassment as they cast their ballot on this
Election Day.
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VIOLATIONS OF MICHIGAN AND FEDEARL ELECTIONS LAW
RELEVANT TO ELECTION DAY

Call 313-456-0180 with questions — AG criminal staff will be available on
Election Day to answer your questions. This number is for law enforcement only.

FIREARMS, DEMONSTRATORS & VOTER INTIMIDATION

MCL 168.31 grants the Secretary of State authority to issue directives regarding
policy at polling locations.

MCL 28.4250 prohibits the carrying of concealed weapons in the following
premises: A school or school property; a public or private child care center or day
care center, public or private child caring institution, or public or private child
placing agency; a sports arena or stadium; any property or facility owned or
operated by a church, synagogue, mosque, temple, or other place of worship; an
entertainment facility with a seating capacity of 2,500 or more individuals; a
hospital; or a dormitory or classroom of a community college, college, or university.

MCL 168.932(a), makes it a felony for: “[a] person shall not attempt, by means of
bribery, menace, or other corrupt means or device, either directly or indirectly, to
influence an elector in giving his or her vote, or to deter the elector from, or
interrupt the elector in giving his or her vote at any election held in this state

18 U.S.C.§ 592, it is illegal to order, keep, or have under one’s control any troops or
armed men at any polling place in a general or special election, if one is a civil or
military officer or employee of the United States government.

PROTESTS WITHOUT WEAPONS

MCL 168.744; 931(1)(k) Michigan law prohibits a person from posting, displaying,
or distributing inside a polling place or any hallway used by voters to enter or exit a
polling place, or within 100 feet of an entrance to a building in which a polling place
is located, “any material that directly or indirectly makes reference to an election, a
candidate, or a ballot question.” Note, while this restriction applies to candidates
and ballot proposals appearing on the ballot at this election, it does not apply to
official election materials that are required by law to be posted, displayed, or
distributed in a polling place on Election Day.

MCL 168.744(1) makes it a misdemeanor for any person “in a polling room, in a
compartment connected to a polling room, or within 100 feet from any entrance to a
building in which a polling place is located shall [to] persuade or endeavor to
persuade a person to vote for or against any particular candidate or party ticket or
for or against any ballot question that is being voted on at the election. A person
shall not place or distribute stickers, other than stickers provided by the election
officials pursuant to law” in the same areas.
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MCL 168.744(3) makes is a misdemeanor for a person, on election day, to “post,
display, or distribute in a polling place, in any hallway used by voters to enter or
exit a polling place, or within 100 feet of an entrance to a building in which a polling
place is located any material that directly or indirectly makes reference to an
election, a candidate, or a ballot question.”

MCL 168.931(1)(k) makes it a misdemeanor for a person to solicit votes in a polling
place or within 100 feet of polling place on election day.

MCL 168.932(a) makes it a felony for a person to attempt, by means of bribery,
menace, or other corrupt means or device, either directly or indirectly, to influence
an elector in giving his or her vote, or to deter the elector from, or interrupt the
elector in giving his or her vote at any election held in this state.

VOTER INTIMIDATION WITHOUT WEAPONS

MCL 168.932(a) makes it a felony for a person to “attempt, by means of bribery,
menace, or other corrupt means or device, either directly or indirectly, to influence
an elector in giving his or her vote, or to deter the elector from, or interrupt the
elector in giving his or her vote at any election held in this state.”

COVID-19 RELATED HEALTH QUESTIONS
Emergency Order Under MCL 333.2253 — Gathering Prohibition and Mask Order

(d) Gatherings are permitted for the following purposes notwithstanding the
requirements of subsection (1)(c): (1) Voting or election-related activities at
polling places

POLL WATCHERS AND CHALLENGERS: DISRUPTIONS AT THE POLLS

MCL 750.170 Disturbing the Peace — Jane Doe did make a disturbance at an
election place located in the county. Penalty is a 90- day misdemeanor and/or
$500.00 — arrest warranted if it committed in the officer’s presence.

MCL 168.727(2) makes it a misdemeanor for a person to “challenge[ ] a qualified
and registered elector of a voting precinct for the purpose of annoying or delaying
voters[.]”

MCL 168.499(1) makes it a misdemeanor for a person “in answer to a question or
in the registration application, [to] make[ ] a material statement that is false[.]”

MCL 168.519 makes it a misdemeanor for “[a]n individual [to] register as an elector

if he or she knows or has good reason to believe that he or she is not a resident and
qualified.”
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MCL 750.170 Disturbing the Peace — The person did make a disturbance at an
election place located in the county. Penalty is a 90- day misdemeanor and/or
$500.00 (offense must be committed in the officer’s presence for arrest.)

ABSENT VOTER APPLICATIONS AND BALLOTS:; VOTING TWICE

MCL 168.759(8) makes it a misdemeanor for an unauthorized person who both
distributes absentee ballot applications to voters and returns those absentee ballot
applications to a clerk or assistant of the clerk.

MCL 168.932€ makes it a felony for a person who is not involved in the counting of
ballots as provided by law who has possession of an absentee ballot which was
mailed or delivered to another person is guilty of a felony if he or she 1) opens the
envelope containing the ballot 2) makes any marks on the ballot 3) alters the ballot
In any way or 4) substitutes another ballot for the absentee ballot in his or her
possession.

MCL 168.931(1)(b)(iv), 931(1)(n) makes it a misdemeanor for a person, other than
an authorized election official, who gives, lends or promises any valuable
consideration to or for a person to induce that person to both distribute absentee
ballot applications and receive signed absentee ballot applications from voters for
delivery to the clerk.

MCL 168.945 makes it a misdemeanor for person who induces or attempts to
induce another to apply to vote as an absent voter knowing the person is not
qualified to do so is.

MCL 168.932(f) makes it a felony for an unauthorized person who returns, solicits
to return or agrees to return an absentee ballot.

MCL 168.761(5) makes it a felony for a person who assists an absentee voter who
falsifies the statement which must be signed by such assistants.

MCL 168.769(4) A person who votes at an election both in person and by means of
an absent voter ballot or a person who attempts to vote both in person and by
means of an absent voter ballot is guilty of a felony.

MCL 168.932e makes it a 4-year felony to for a person to offer to vote or attempt to
vote more than once as at the same election.

OTHER CRIMES TO CONSIDER

MCL 750.167 (disorderly conduct — public intoxication, loitering, crowding people
unnecessarily) (1) A person is a disorderly person if the person is any of the
following: (e) A person who is intoxicated in a public place and who is either
endangering directly the safety of another person or of property or is acting in a
manner that causes a public disturbance. (/) A person who is found jostling or
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roughly crowding people unnecessarily in a public place.

MCL 750.170 (disturbing the peace) makes it a 90-day misdemeanor to make a
disturbance in a building, located at an election place.

MCL 750.81d makes it an offense to resist or obstruct a lawful order of police
officer.

MCL 750.234E makes it a misdemeanor to willfully and knowingly brandish a
firearm in public.

MCL 750.82 makes it a felony to assault someone with a dangerous weapon with
the specific intent to injure or to place the victim in reasonable apprehension of an
immediate battery. This does NOT require an offender to point a weapon at the
victim.

MCL 750.81a makes it a misdemeanor to cause an aggravated injury to a person
while assaulting them.

MCL 750.81 makes it a misdemeanor to assault or assault and batter someone.

MCL 750.552 makes it a 30-day misdemeanor to trespass on the property of
another.

M.C.L.A. 764.15 provides a peace officer, without a warrant, may arrest a person in
any of the following situations:

(a) A felony, misdemeanor, or ordinance violation is committed in the peace
officer's presence.

(b) The person has committed a felony although not in the peace

officer's presence.

(c) A felony in fact has been committed and the peace officer has reasonable
cause to believe the person committed it.

(d) The peace officer has reasonable cause to believe

a misdemeanor punishable by imprisonment for more than 92 days or a
felony has been committed and reasonable cause to believe the

person committed it.
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10/19/2020 Michigan police chiefs' leader: Open carry ban at polls not based in law
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Michigan police chiefs' leader: Open carry ban at
polling places not based in law

George Hunter and Beth LeBlanc The Detroit News
Published 3:24 p.m. ET Oct. 19, 2020

The head of the group that represents 385 Michigan police chiefs warned Monday that officers won't be able to enforce
Secretary of State Jocelyn Benson's ban on openly carrying firearms at polling places on Election Day because the edict is
not based in law.

Secretary of State Jocelyn Benson on Friday sent guidance to local election officials to explain that openly carrying firearms
on Election Day in polling places, clerk’s offices and absent voter counting boards would be banned.

But the edict has no legal basis, said Robert Stevenson, director of the Michigan Association of Chiefs of Police.

“The Secretary of State issued these administrative rules, but in researching the issue, there’s nothing in the law that gives
police the authority to enforce these rules," Stevenson said. "Their theory is if people don’t follow the rules and don’t leave
(the polling place), they’d have a trespassing situation where police would be able to take enforcement action.

"But the feedback I've been getting from our police agencies is that they’re uncomfortable trying to enforce something they
clearly don’t have the authority to enforce," Stevenson said. “Our hope is that this will get resolved and there’ll be some clear

guidance.
"... But as it stands now, there’s nothing in the law that gives police the authority to enforce the Secretary of State’s edict.”

The Secretary of State's office consulted with Attorney General Dana Nessel before issuing the order, Benson spokeswoman
Tracy Wimmer said.

"The directive was the result of the Attorney General, the state’s top law enforcement official, reviewing relevant laws and
legal precedent and ruling, in her capacity as that law enforcement official, that the Secretary has the authority," Wimmer
said in a Monday email. "It is within the scope of authority for executives to interpret relevant and applicable law and apply
it appropriately, and is indeed based in law."

Nessel said on the Sunday broadcast of Showtime's "The Circus" that Michigan State Police troopers would patrol polling
spots if the state believed local sheriffs wouldn't enforce laws prohibiting voter intimidation.

Republican legislative leaders and gun rights groups have criticized the two Democratic officials about the guidance, which
Senate Majority Leader Mike Shirkey, R-Clarklake, called "making up firearm policies."

The attorney general made the comments after she was asked whether she could rely on elected local sheriffs to enforce
voter intimidation and security laws. Barry County Sheriff Dar Leaf has made statements supporting militia groups, and
other sheriffs have refused to enforce previous executive orders by Gov. Gretchen Whitmer because they said they

were unconstitutional.

"If you have a county sheriff that seems to be sympathetic to any of these organizations and we think they're not going to
enforce the laws, then we'll get somebody else who will, the Michigan State Police," Nessel said. "Every place in the state of
Michigan, there will be law enforcement that believe that voters need to be protected.”

The National Rifle Association has condemned the directive from Benson, while Michigan Open Carry indicated it is

contemplating a lawsuit.
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Other law enforcement officials are mixed about whether they plan to enforce the edict.

Wayne County Sheriff Benny Napoleon, a fellow Democrat, expected the directive from Benson would be challenged in the
coming days. Until then, he said he plans to comply.

“Until such time as a court of appropriate jurisdiction tells me that plan is unlawful, it is my plan to enforce,” Napoleon said
Monday, but he didn’t expect there to be any issues in Wayne County.

People found to be in violation of the directive “will be asked to leave,” the Wayne County sheriff said. “If you refuse to leave,
then you will be arrested.”

“I just think it’s unfortunate that the rhetoric surrounding this election is even putting us to this point where we are
concerned about something as fundamental as people’s right to vote,” Napoleon said.

Napoleon expects to meet this week with the offices of Whitmer, Nessel and the Michigan State Police to discuss the
upcoming election. He then plans to meet with the 43 local police chiefs to coordinate efforts.

“I can’t control what the individual police chiefs do," Napoleon said. "That’s a decision that they have to make with their
respective city leaders.”

Livingston County Sheriff Mike Murphy said Friday he would not enforce the ban, staying in line with his previous refusal to
enforce Whitmer's executive orders.

"An order is an order and, quite frankly, is unenforceable," he said. "They have no authority to supersede law.”

Murphy said he will have additional staff on hand in the case of disturbances at polling locations, but he didn't expect they
would need to be used.

The Michigan Sheriffs Association was advising elected sheriffs to consult with their counsels and local prosecutors about
Benson’s decision, said Matt Saxton, CEO and executive director of the association.

On Monday, Saxton added: "This administrative order does cause concern, because it puts law enforcement in the middle of
the issue. In my opinion, the order was a solution in search of a problem. I've been in law enforcement for 28 years, and
every year there's some concern about safety in the polling places, and we've been able to handle those concerns with no

issues.

"Every polling place is in a different kind of building, and the laws dictate whether people can carry firearms there," he said.
"Some are in churches, which are gun-free zones — but a church pastor can give permission for people to carry in that
church, so someone could be coming in with permission to carry a gun.

"Every incident of a possible violation (of Benson's order) will have to be handled individually, which would've occurred
regardless of this order," Saxton said.

Nessel's spokeswoman, Kelly Rossman-McKinney, did not immediately respond to an email Monday seeking comment, but
on Sunday she told The News that the Attorney Generals' department coordinated the issue with state police.

"But we have already met with them to discuss partnering on enforcement, and they have agreed to assist us," Rossman-
McKinney said. "We are committed to ensuring that every voter feels safe and secure."”

State Police spokeswoman Shanon Banner was not working Monday, but told The News on Sunday: "I won’t get into
speculation about enforcement action, but the Michigan State Police does have statewide jurisdiction."

State police spokeswoman Lori Dougovito on Monday referred questions about whether Benson's order was enforceable to
the Attorney General's office.

The directive is similar to a prohibition on taking photos or video recording in polling places, Benson's spokeswoman
tWimmer said.
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"Obviously the public has the right to take pictures in public, but the Department of State determined many years ago that
they cannot take photos of others in polling places, because voters have the right to a private ballot," she said.

"The directive respects the right to bear arms, and in fact does not touch on concealed carry, but it does say that in the
context of a voting location, open carry of a firearm can cause voter intimidation, and therefore is not allowable," Wimmer
said.

What the Secretary of State's office is talking about is voter intimidation, and laws already exist to deal with that, Stevenson
said. Circumstances matter, he said.

"Just someone carrying a gun, or standing in a parking lot open-carrying would probably not be intimidation," Stevenson
said.

"If a person is approaching people in a threatening manner, or if three to four people are blocking the road, that could be
construed as intimidation. But simply having a gun is legal, since Michigan is an open carry state," he said.

The main issue is whether Benson can issue an administrative order "that supersedes state law," Stevenson said.
Additional guidance is "really needed," he added. "it's unfair to put police in the middle like this."
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